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Preliminary Statement 

Gnmlnlfu Albanese appeals from a judgment of conviction 
entered against him on April 4. 1975, after a jury trial 
before the Honorable Orrin <5. dndd, United States District 
.Judge for the Eastern District of New \ork. 

A three count indictment charged the defendant and 
four I4l others with: (1) Conspiracy to distribute a 
quantity of heroin in violation of Title 21, United States 
(’ode. Section 841(a)(1) (Title 21, United States Code, 
Section S4ti); |2| knowingly, intentionally, and unlawfully 
distributing approximately l(lfi.i) grams of heroin on April 
o., j <(7 | Schedule I narcotic drug in violation of Title 21, 
United States Code, Section 841(a)(1); Title IS, 1 nited 
States Code, Section 2; and (3) with distributing 222 grams 
of heroin on May 8, l!»7t in .violation of the same statutes. 
The jury returned a verdict of guilty as to the defendant 
with regard to each of the three counts. 




On April 1, HIT. - ., flic defendant was sentenced to a 
term of nine years imprisonment, to lie followed by six 
years of special parole. The sentence was imposed as to 
each id' the three counts, to be served concurrently. 

Statement of Facts 

The defendant had been jointly indicted with Jerry 
Battiloro, Stephen (loronsky, Frank Hu Hois and Nicholas 
(Iregoris. I'pon the trial (lie defendant Frank DuHois testi- 
tied for the Government. It was never claimed by the 
Government that defendants Battiloro and (loronsky were 
acquainted with the defendant herein. Gregoris is presently 
awaiting trial. 

The (Government's Case: 

Nicholas Alieva an undercover agent of the Drug Fn- 
forcement Administration testified that in the Spring of 
l!17l pretending to be interested in purchasing narcotics 
he had a meeting with Jerry Battiloro and Stephen (loron¬ 
sky. He was provided with a sample of heroin (Tr. 19-1*0).* 

Agent Alieva agreed to purchase an eighth of a kilogram 
of heroin for tjjsVIOO.OO from Battiloro and (loronsky in 
April, 1974. 

In May of 1974 Agent Alieva negotiated a purchase of 
a quarter of a kilogram of heroin for $10,1)00.00 from 
Battiloro and Goronsky (Tr. 1*0-118). 

On May 14, 1974 an agreement was reached amongst 
the parties for the delivery of a half kilogram of heroin 
for approximately $1*1,000.00. After delivery Battiloro and 
(loronsky were* placed under arrest (Tr. Jl’-Jo). 

* “Tr.” references are to the trial transcript; “A.” references 
are to Appellant’s Appendix submitted herewith. 





Frank DuBois testified (hat lu* had been approached by 
Ihiltiloro "to make a connection for him to purchase heroin” 
in the Spring of 11)7.5 I Tr. (55). According t«* the witness 
iie declined the oiler. In the Spring of 1074 Battiloro again 
contacted DuBois for the same purpose. At this time 
DuBois was interested. He introduced Battiloro to an 
individual identified in the record as “Vinnie,” in an effort 
to obtain narcotics. However, the effort proved fruitless 
Tr. (57-08). 

According to DuBois approximately a week after the 
"Vinnie” meeting he contacted the defendant Albanese who 
allegedly made further inquiries and reported back to 
Du Hois a day or two later (Tr. (50-701. 

The defendant allegedly informed Dul’.ois that the price 
for an eighth of a kilogram of heroin would lie $4,500.00 
(Tr. 70). 

According to the witness he obtained three deliveries of 
heroin from the defendant. lie in turn gave them to 
Battiloro and <loronsky returning with the purchase price 
for each transaction to the defendant except for the final 
transaction. 

DuBois appeared in court for Battiloro's and Goronskv's 
arraignment at which time he also was arrested (Tr. 82-85). 
Shortly after his arrest DuBois decided to cooperate with 
the Government (Tr. 84). In early May, 1074 wearing a 
Kel-transmitter DuBois went to a butcher shop on Christie 
Street in New York City owned by the defendant. Accord¬ 
ing to DuBois the defendant demanded the money from the 
final transaction inasmuch as his suppliers were demanding 
payment from him (Tr. 84). Although DuBois was 
equipped to transmit the conversation he had on this occa¬ 
sion, because of an alleged malfunction, the conversation 
went unrecorded. Another meeting was agreed upon for 
June J, 11)7 4 at Bill's Bar. On June J, 1974 DuBois again 
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wearing ii recording device allegedly met tin* defendant 
Alhanese (Tr. 83-80). 

Tin* ensuing conversation which Ihil’ois testified was 
with the defendant Alhanese concerning a variety of sub- 
jeets including narcotics was electronically recorded." The 
recording was played for the jury (Gov’t s Exhibit 6 in 
Evidence) (Tr. 1)3-136). 

Saltire it to say that the taped conversation dealt in 
major part with unpaid monies for narcotics; Itattiloro and 
Goronsky and the fear the defendant and Dul’.ois each 
shared of nnidentilied persons if “they were not paid their 
money.” 

Only the witness Du Hois was able to testify that the 
voice on the tape was in fact that of the defendant. 


POINT I 

The Government failed to establish beyond a 
reasonable doubt the defendant Albanese's guilt 
as to the substantive counts. He is entitled to a 
new trial as to the conspiracy count in the interest 
of justice. 

As we view the evidence in the light most favorable to 
the Government the Government did not prove direct 
contact and connivance between the defendant Alhanese and 
the retailers in this ease. Admittedly, even though a sup¬ 
plier and his retailers need not directly conspire witli each 
other if they have reason to know that other retailers may 
be involved and have reason to believe that their own 
bene lit s derive from the operation and are probably depend¬ 
ent upon the success of the entire venture, a jury may find 
that each had, in Gleet, agreed to participate in the over all 
scheme. See, Jiliunintlial v. I'nilcil States, 33” l .S. 331), 





557-55S (1 !>47) ; United Stales V. Friedman, 445 F.2d 1070, 
1080 10th Cir. 1971); Daily v. United States, 282 F.LM 81S 
at 820 (9th Fir. 1960). 

This would Ik* true even though the individual defendants 
were not aware of the identity, number or location of the 
other participating retailers. See United States v. Friedman, 
445 F.LM at 1080. 

In applying these principles, however, it is vital to 
avoid confusing the similar purposes of numerous separate 
adventures of like character, with the single purpose of one 
over all scheme. Rocha v. United States, 288 F.2d 545. 55:? 
(9th Cir. 1961 l, quoting from f'annella v. United States, 157 
F.LM 479, 476-477 (9th Cir. 1946). Under such circumstances 
the Government had the burden of connecting the defendant 
.Milanese directly or circumstantially with the larger over¬ 
all scheme. Daily, 282 F.2d at 821-822. 

In this case the most the Government proved through 
I>uBuis was that he had made a purchase from Albanese of 
alleged narcotics. There is absent a scintilla of evidence 
that what DuTlois received from Albanese was the narcotics 
that the agent testified that he had purchased from the 
defendants Battiloro and Gorousky. 

Defendants Goronskv and Battiloro could have had other 
suppliers. There is no proof directly or circumstantially 
linking as it must, the defendant Albanese and the Govern¬ 
ment undercover agent Alieva, the purchaser. The erudite 
trial Court indicated grave misgivings concerning the sub¬ 
mission of the substantive counts in the indictment. How¬ 
ever, after extended colloquy the Court reluctantly concluded 
that "it is a question of the weight of circumstantial evi¬ 
dence" and submitted the substantive counts along with the 
conspiracy count for jury consideration (9a-15a). The en¬ 
suing convictions on all three counts then followed. We 
submit that the Court erred in this regard. 
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Twas testimony adduced at trial during the period 
at issue a heroin dealer named “Yinnie" had complained 
that llattiloro and (Joronsky “were his customers" < 14a). 
rmjuestionably the testimony of defendants llattiloro and 
(loronsky was indispensable in order to establish the cir¬ 
cumstantial nexus connecting the Dullois-Albanese trans¬ 
action (if such testimony was in fact available) to Agent 
Alieva's purchases. This is clearly the case since I Hi Hois 
was not able to link that which he received from Albanese 
to that which was delivered to the agent out of his presence. 
This testimony was not forthcoming and, thus, the (lovern- 
ment has utterly failed by omission to meet their burden. 
We may go one step further and categorically state that the 
record is utterly devoid of even “hearsay" evidence to justify 
the submission of the substantive counts of the indictment. 
This case is unlike United State* v. Uianehetti . ".ID l\2d 584 
(2d Fir. 1963) : United States v. Agueci, 310 F.2d SIT (2d 
«'ir. 1962) where all the conspirators were shown to know 
(lie extent of the scheme and the existence or identity of 
most or all of the other conspirators. See, also. United 
State* v. Stromberg, 268 F.2d 256 (2d Cir. 1959). Relevant 
to the defendants Seto and DeSaverio. 

The prejudicial overflow to the conspiracy count within 
the indictment is unmistakable. Serious consideration must 
be given to the concurrent sentence rule, as set forth in 
Benton v. Maryland, 395 U.S. 784, 89 S.Ct. 20.>6, 23 L. Ed. 
2d TOT 11969 . The fact that there were concurrent terms 
of imprisonment in this case does not justify sustaining the 
conspiracy conviction. If as we submit that the substantive 
counts within the indictment were erroneously submitted to 
the jury the defendant is entitled to a new trial as to the 
conspiracy count in the interest of fundamental justice since 
the jury patently considered all three counts as an entity 
b\ their verdict convicting on two counts where there was 
no supportive evidence. In sum in order to sustain the 
substantive convictions in this case it must me assumed that 
Albanese was the only possible supplier which is manifestly 
absurd. 





POINT II 


The evidence viewed in a light most favorable 
to the Government was insufficient to establish 
jurisdiction within the Eastern District of New York. 

Fnder 21 r.fc.C. See. 846, the crime of conspiracy is 
established with proof of an agreement among two or more 
persons to commit an offense under subchapter I of the 
Comprehensive Drug Abuse Prevention and Control Act, 
*J1 U.S.C. Sec. SOI et seq., and proof that the defendant knew 
of the existence of the conspiracy and intended to participate 
in the unlawful enterprise. It is conceded that no overt act 
need be proved, lrixzary v. United States, 508 F.2d 060, 
066 (2d Cir. 1074). 

Here, there were three purported transactions between 
Du Hois and Albanese all within the Southern District of 
New York. Assuming arguendo that an illicit narcotic 
transaction transpired between DuBois and Albanese, these 
transactions were peculiar to the Southern District of New 
York. 

There were no lengthy negotiations between DuBois and 
Albanese involving a vast amount of drugs from which an 
inference could be permissibly drawn of a widespread dis¬ 
semination of drugs beyond the situs ol the Southern Dis¬ 
trict. Nor was there any overt act established in any other 
jurisdiction essential to the consummation of the DuBois- 
Albanese transactions. 

Evidently, this is a case where the Government has 
gambled and lost on the issue of jurisdiction. Reluctant to 
surrender a prosecution developed by the Eastern District 
Strike Task Force to the appropriate body i.e. the Southern 
District of New York the Government proceeded with a 
prosecution which was jurisdictionally in danger from its 
very inception. 




POINT III 

The Court committed inadvertent, but irretriev¬ 
ably prejudicial error within its charge to the jury. 

The Court instructed the jury as follows: 

»*Mr. Rosenkruntz, pointed out it is possible the heroin 
which Hattiloro and Cloronskv sold to Agent Alieva 
was something that they got from another heroin 
dealer or that the packages that were analyzed by 
the chemists were not in fact the packages that Mr. 
Alhancse delivered to Mr. Du Hois. You can deter¬ 
mine from the evidence whether this leaves you with 
any reasonable doubt that the heroin that was pur¬ 
chased by the agent did in fact come from Mr. Al¬ 
ba nese” (36a). 

The Court unwittingly informed the jury of a side bar 
colloquy where counsel argued against the submission of 
the substantive counts to the jury (tla-lla). 

Counsel duly noted his exception to this portion of the 
Court's instructions to the jury: 

“Mr. Ifosenkrautz: I would specifically except to 
your Honor's charge in which your Honor indicated 
to the jury that it was my argument that Mr. 
Albanese may have delivered heroin to Mr. DuBois 
' but that this was not the same heroin that Hattiloro 
and C.oronsky were alleged to have received. / did 
not make that aryumeut before the jury. / made that 
aryumeut—that irax a leyal aryumeut ;nesented to 
the Court out of the /irexenee of the jury, and l at 
no time conceded to the jury" (41a-4l!a). 

Of course, this instruction as given was a usurption of 
the jury's fact finding province. 


In light of counsel’s strenuous objections the Court was 
compelled to recall the jury and advise them accordingly 
i.e. “that the defendant does not concede that any packages 
were delivered to Mr. Dullois by Mr. .Milanese. That's for 
you to determine on the basis of all the evidence in the case 
(43a1. 

As given the further instruction was ineffectual, and in¬ 
deed intensified the error. In the first instance the Court 
should have informed the jury that it has been mistaken— 
not that the defendant does not concede—thereby leaving the 
jury with the single inference to be drawn which is that the 
Court was constrained by actions of the defendant in their 
absence to alter its, the Court's considered charge and view 
of the evidence. 

In light of this instruction it astounds the writer that 
the jury deliberated the event even the short period it did 
before convicting the defendant on ail counts in the indict¬ 
ment. It is conceded that, the error here was one of in¬ 
advertence. However, coming as it did at the very threshold 
of the jury's deliberations, it would be unreasonable to 
conclude the error to be harmless or cured by the additional 
instructions which the jury had to be aware was forthcoming 
at the instigation of the defense. 

POINT IV 

In the event of an affirmance the appellant is 
entitled to be resentenced. 

The defendant in this case was sentenced without the 
benefit of a pre-sentence report. It is true that the trial 
Court did indicate it would entertain a Rule 35 motion for 
reduction of sentence after “Appeals are effected.” We 
make this point merely to preserve the defendant s absolute 
right to be brought before the Court fora dc novo sentencing 
proceeding when his pre-sentence report is a\uilable. 
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A Rule 35 motion is one of discretion. Whereas, as in re, 
the defendant was sentenced without the benefit of a pre¬ 
sentence report his right to be physically present at such 
further proceedings is indispensable to due proe s of law. 
See, United States V. Rosner, 485 F.2d 1213. 


CONCLUSION 


For the foregoing reasons the judgment ap¬ 
pealed from should be reversed and the indict¬ 
ment dismissed. 

Respectfully submitted, 


Richard I. Rosenkranz 
Attorney for Defendeint-Appellant 
66 Court Street 
Brooklyn, New York 11201 
(212) TR 5 - 9440-1 
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